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IN THE 
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AT RICHMOND 
Record No. 224f 
HENRY M. WILLIAMS, by Geo. S. Harnsberger, 
his guardian ad litem, 
and 
!1ENRY M. WILLIAMS, by Silas Williams, his next friend, 
versus 
SIVIA DEAN. 
To the' Honorable Justices of the Supreme Court of Appeals of 
Virginia: 
Your petitioners, Henry M. Williams, by Geo. S. Harnsberger, 
his guardian ad litem, and Henry M. Williams, by Silas Williams, 
his next friend, respectfully represent : 
That he, Henry M. Williams, is aggrieved by the decrees of the 
Circuit Court of Rockingham County, Virginia,. entered on N ovem-
ber 23, 1938, November 25, 1938, and July 20, 1939, in a certain 
chancery cause then pending in said Court, in which cause Sivia 
Dean was complai.nant and Henry M. Williams and others were the 
respondent~, the object of said suit being to subject the estate of 
one James William·s~ sometimes referred to as Jim Williams, the 
payment of his debts; in short, said suit was a general creditors' 
suit. · 
2* *That, under the decree of November 23, 1938, Sivia Dean 
recovered a judgment on her claim against the estate of 
James Williams, which judgment your petitioners allege is void 
· because she did not comply with Section 69 of' the Tax Code, as will 
hereinafter more fully appear. 
That,. under the decree of November 25, 1938, said judgment 
was declared to be an equitable mortgage on certain of the real 
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estate of the said James, Williams, which your petitioners allege is 
of no force and effect because. it is based upon the decree. of N ovem-
ber 23, 1938. · · · 
That the decree of July 20, 1939, overruled the demurrer of 
Henry M. Williams to the p~tition of Sivia Dean, in which petition 
the said Sivia Dean sought to validate the said judgment in the 
aforesaid decrees by offering to pay the taxes on the alleged indebt-
edness for the years 1936 to 1939, both inclusive, in face of the 
fact that without any legal excuse therefor no allegation had been 
made in her prior pleadings concerning said taxes, nor had any 
evidence thereon been introduced prior to said judgment. 
That the said degree of July 20, 1939, also sustained the demurrer 
of Sivia bean to the petition of Henry M. Williams by Silas Wil-
liams, his next friend, wherein the said Henry M. Williams sought 
to have the aforesaid judgment, recovered under th~ said decree of 
November 23, 1938, and the equitable mo_rtgage of November 25, 
1938, set aside as null and void because no allegation or evi-
3* dence in regard to the *paym~nt of taxes, as required by . 
Section 69 of the Tax Code had been made or introduced 
prior to said judgment. The lower court adjourned for the October 
· term,· 1938, some time before Sivia Dean filed her said petition. 
A transcript of the record in said cause accompanies this pe-
tition. 
STATEMENT OF THE CASE. 
One James Williams, generally known as Jim Williams, died, 
intestate, on or about July 8, 1935, leaving him surviving his widow 
and an only son, your petitioner, who was an infant. 
The estate of the said James Williams consisted primarily of 
real estate situate in and adjacent to the Town of Elkton, Rock-
ingham County, Virginia. His personal estate was of no appreciable 
value. 
The pending suit of James Willi~ms' Creditors vs. James Wil-
liams' Administrator and others, a general creditors' suit, was insti-
tuted by one Sivia Dean to enforce the collection of an alleged 
written obligation of the late James Williams, dated May 24, 1935, 
in the principal sum of $300.00, which paper writing is more fully 
described in the bill of complaint in this cause. 
Said suit was brought to the First February Rules, 193'7, the 
memorandum of suit having been filed in the Clerk's Office 
4* on *January 6, 1937. 
Said bill of complaint did not contain any of the allega-
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tions required by Section 69 of the Tax Code in regard to the 
assessment or payment of taxes on the debt being· asserted therein: 
Geo. S. Harnsberger, who was appointed the guardian ad litem 
in said suit for the said Henry M. Williams, duly filed his answer 
in said suit and not only attacked the validity of said paper writing 
on the grounds therein set forth, but also averred that the com-
plainant had not reported for taxation the paper writing sued upon; 
that said paper writing had not been assessed for taxation, and that 
complainant had not complied with Section 69 of the Tax Code. 
The same question as to the compliance with Section 69 of the 
Tax Code was again raised prior to the issue out of chancery in a 
note of argument filed by the guardian ad litem in the above en-
titled suit. 
The Administrator of the said James Williams also filed his 
answer answer in the aforesaid cause, denying the validity of the 
said paper writing. The issue out of chancery was ordered by a 
decree entered in said cause on the 18th day of October, 1938, which 
issue was tried during said October term, the verdict of the jury 
being in favor of the complainant and to the effect that the said 
paper writing sued upon was the act and obligation of the said 
· James Williams; thereupon, on November 23, 1938, at the 
5* same term of *court, a decree was entered in which the sai4 
Siva.Dean recovered a judgment on said paper writing, ~nd, 
as incident thereto, was awarded her costs in said suit in connec-
tion with the procurement of said judgment, said decree being in 
the following language, to-wit : 
"And it appearing to the satisfaction of the Court that 
the claim of the plaintiff, Siva Dean, is fair and bona fide, 
it is ordered, adjudged and decreed that the said claim 
of the said Sivia Dean, in the sum of $300.00~ with in-
terest thereon from May 24, 1935, at the rate of four per 
cent. per annum, be and the same is hereby established 
as a debt binding the estate of James Williams, deceased. 
The amount of said claim, together with interest thereon 
as aforesaid and her costs by the said Sivia Dean in this, 
her behalf, ex~ended, to be paid out of the goods, chattels, 
lands and tenements belonging to the· estate of the said 
James Williams. 
"And the Clerk of this ·Court is directed to tax sep-
arately the plaintiff's and ·the ·defendant's costs incident 
to the determination of the legality of the claim asserted 
herein by Sivia Dean." 
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On November 25, 1938, which was also during the October term, 
1938, the Circuit Court entered another decree wherein the judg-
ment theretofore entered on November 23, 1938, was decreed to be 
an equitable mortgage on certain real estate of which the said James 
Williams died seised and possessed, and said cause was referred to 
a Master Commissioner of the Court, primarily for the purpose of 
reporting the debts binding the estate of the said James Williams. 
The said Court adjourned its 1938 October term on December 
15, 1938. 
6* *The complainant, Sivia Dean, did not at any time prior 
to the adjournment of said Court have said paper writing assessed 
for. taxation, or pay any taxes thereon, or make any allegation, or. 
offer any evidence relative to the taxation or to the payment of taxes 
on said paper writing. It was not until in .March, 1939, that the 
said Sivia Dean filed her petition in the above entitled cause in 
which she offered irrelevant excuses for not complying with the 
provisions of Section 69 of the Tax Code prior to the rendition of 
the judgment aforesaid, and in said petition she attempted to cure 
her said omissions and validate said judgment by offering to pay 
the taxes and penalty on said evidence of indebtedness for the 
years 1936, 1937, 1938, and 1939, out of the first recovery had 
upon said evidence of indebtedness. It is interesting to note that 
this. offer upon the part of the said Sivia Dean was based upon the 
fact that her indebtedness had already been established as a valid 
debt, or judgment, against the estate of James \i\Tilliams ( R.·, p.-,). 
The Court also .takes notice of this ·iri his opinion ( R., p. ·-, ) . 
The said Sivia Dean thus admits the patent fact that her claim 
upon the paper writing had been reduced to· judgment by the 
decrees aforesaid prior to any offer upon her part to comply with 
any of the provisions of Section 69 of the Tax Code. This position 
by· the said Sivia Dean is just the reverse of the requirements of 
Section· 69 of the Tax Code. · · · 
Henry M. Williams, by his guardian' ad litem, · demurred 
1* to *said petition of the said Sivia Dean on -the grounds set 
forth therein, which may be briefly summarized' as follows: 
·(1) That the decrees of November 23, 1938, and November 25, 
. 1938, were void because the requi{ements of· Section 69 of 
the Tax Code were not complied with before ·they were 
entered and became final by the adjournment of the term at 
which they were entered. . 
(2) That the petition of Sivia Dean was not a petition to re-
hear. or a ,hill of review. . . 
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(3) That the Circuit Court was without power, under said pe-
tition, to validate said decrees o~ to cure the fatal omissions. 
On July 17, 1939, ·the said Henry M. Willia~s, by Silas Wil-
liams, his next friend, filed his petition in said chancery cause, in 
which petition he directly attacked the validity of said decrees of 
November 23, 1938, and November 25, 1938, primarily upon the 
ground of his demurrer to the petition of Sivia Dean as hereinabove 
set forth, alleging that said decrees were void and constituted 
clpuds on the title to his real estate, which real .estate he had in-
herited from the said James· Dean. 
The said Sivia Dean demurred to said petition, averring that she 
had fully complied with Section 69 of the Tax Code by her offer 
contained in her petition hereinabove referr~d to. · 
8* · *On July 20, 1939, a decree was entered in said cause, in 
which the Court overruled the demurrer of Henry M. Wil-
liams to the petition of Sivia Dean and sustained the demurrer of 
Sivia Dean to the petition of Henry M. Williams, and decreed that 
the said Sivia Dean had the right to pay whatever taxes and penalty 
might be due upon her trc!idence of indebtedness, out of the first 
recovery had in this cause. 
QUESTION INVOLVED IN THIS APPEAL. 
The primary question is the proper interpretation of said Section 
69 of the Tax Code. 
ASSIGNMENT OF ERRORS. 
(1) The Court · erred in holding that a judgment which. was 
void because Section 69 of the Tax Code had not been com-
plied· with could be validated, after the term of court h~d 
adjourned, by the mere offer of the complainant to ·pay 
the taxes on the evidence of debt upon which the judgment 
was taken. 
(2) The Court erred in ruling that "the soundness of the de-
murrer (referring to the demurrer of Henry M. Williams 
to the petition of Sivia Dean) as a whole and each ground 
thereof as assigned, rests entirely on whether or not the 
decrees of November 23 and November 25, 1938,-es-
pecially the former,-are final decrees~" 
The· Court was evidently of the opinion that the judgment on 
said evidence of indebtedness to be final had to be rendered 
9* *in a final decree. The requirements of Section 69 are to be 
' 
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complied· with before final judgment; the final judgment, 
however, may be in an interlocutory decr.ee . . 
( 3) The Court. erred in holding that the petition of Sivia Dean 
was in the nature of a petition to re-hear. 
· ( 4) The Court erred in overruling the said demurrer of Henry 
M. Williams, by his guardian ad litem, to the said. petition 
of Sivia Dean. 
( 5) The Court erred in sustaining the said demurrer of Sivia 
Dean to the petition of the sa~d Henry M. Williams by his 
next friend, Silas Williams. 
( 6) The Court erred in validating the judgment recovered under 
the decree of November 23, 1939, and in curing the defect 
therein. 
(7) The Court erred in not vacating said decrees and thereby 
removing the cloud caused by said decrees on petitioner's 
property. 
ARGUMENT. 
At. the outset, let it be remembered that the paper writing sued 
upon and upon which judgment has been recovered in this cause has 
never been assessed for taxation, and of course no taxes have 
10* ever been paid thereon, and further that the validity *of said 
judgment and said equitable mortgage created by the decrees 
aforesaid is not being collaterally attacked but is being directly 
attacked by the petition of Henry M. Williams by Silas M. Wil-
·liams, his next friend. · 
For the convenience of the Court, the two provisions of Section 
69 of the Tax Code which are to be construed in this cause are here 
set forth: 
(1) "In every action at law or suit in equity in a court of 
record for the collection of any bonds, notes or other evi-
dences of debt, the plaintiff shall be required to allege in 
his pleadings or to prove at any time ·before final judg-
ment is entered, ( 1) that such bonds, notes or other evi-
dences of debt have been assessed for taxation for each 
and every tax year on the first" day of which ·he was the 
owner of the same, ~ot exceeding three years prior to 
that in which the suit or action is brought; or· (2) that 
such bonds, notes or other evidences of debt' c011stituted a 
part of the capital. employed' }n the Thusirie~s o,f such tax 
. · ... •, . . ... . ·: .. : .: .... : . 
., 
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payer and were taxed as such; or ( 3) that the suitor has 
not paid, or is unable to pay the taxes and penalties but 
is willing for the same to be paid out of the first recovery 
on the evidence of debt; or ( 4) that the bond, note or 
other evidence of debt sued ·upon is not taxable hereunder 
in the hands of the plaintiff; and no judgment or decree 
11 * of a court shall be valid unless the allegation herein re-
quired was made or unless proof was adduced of the 
same before final judgment was entered." (Underscoring 
mine.) 
For the sake of brevity and convenience, the above provision will 
be hereinafter referred to as the first portion of said section. 
(2) "When in any action at law or suit in equity it is ascer-
tained that there are unpaid taxes and penalties on the 
evidence of debt sought to be enforced, and the suitor 
makes it appear to the court that he has not paid or is 
unable to pay these taxes or penalty, but is willing for 
· the same to be paid out of the first recovery on the evi-
dence of debt, the court shall have authority to enter as a 
part of any judgment or decretal order in said proceed-
ings that the amount of taxes and penalty due and owing 
shall-·be paid to the proper officer out of the first collection 
of said judgment or decree." (Underscoring mine.) 
For the sake of brevity and convenience, the above provision will 
be hereinafter referred to as the last portion of said section. 
PROPER METHOD OF INTERPRETATION OF 
SAID STATUTE. 
In order to interpret properly Section 69 of the Tax Code, the 
las~ portion of said Section must be read in connection 
12* *with the first portion thereof; in short, the entire section 
must be read together, and every portion of it given its 
proper force and effect. Any construction of the last portion of 
said section which nullifies the first portion thereof is' obviously 
erroneous. 
For rules as to construction of statutes; see 9 Michie's Digest, 
Page 40, Sections 39 and 40. 
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A CONSIDERATION OF THE FIRST PORTION OF 
I SAID SECTI{)N. 
It will be observed that a full compliance with the first portion of 
said section is a condition precedent to a judgment on any bond, 
note, or other evidence of indebtedness sought to be collected. If 
the first portion of said section is not complied with, then the judg-
ment is void and of no effect. 
The above observation is made clear by the very language of the 
first portion of said section wherein the term final judgment is used 
twice. What could be more final than the judgment in the decree 
of November 23, 1938? There, the debt was established, and costs 
were awarded. There was positively nothing more that the Circuit 
Court could do in or about t~e rendition of said judgment, and 
after the Court. had adjourned for the October term at the time 
hereinabove pointed out its jurisdiction over the validity of said 
judgment was at -an end, unless said jurisdiction was again called 
into being by a petition to re-hear or a bill of review. Neither of 
said proceedings has been attempted. 
13* *FINAL JUDGMENT AS DISTINGUISHED 
FROM FINAL DECREE 
The learned Judge of the Circuit Court, in his opinion (R., p. 
-), says: 
"The soundness of the demurrer as a whole and each ground 
thereof as assigned, rests entirely on whether or not the decrees 
of November 23, and November 25, 1938,---especially the former,-
are final decrees. If neither is final then the demurrer cannot oe 
sustained since by the specific terms of section 69 of the Tax Code 
provide for the granting of the relief prayed for in ·the petition· 
upon petitioner making it appear to the court that taxes have not 
been paid &c;" (Underscoring mine.) 
The Court then goes on to show what are final decrees, and comes 
to the conclusion that neither of said decrees is final. 
It appears from the above that the lower Court based his decision 
in the instant case entirely on the fact that neither the decree of 
November 23, 1938, nor the decree of November 25, 1938, was, in 
his judgment, a final decree, and that he did not base his opinion at 
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all upon the fact that the judgment of November 23, 1938, was a , 
final judgment. 
It is quite apparent .that the lower Court erred in basing his 
decision on the fact that in his opinion said decrees were not final 
decrees, instead of basing his opinion on whether or not the said 
judgment awarded by said decree of November 23, 1938, was a 
final judgment, because, as hereinabove pointed out, the 
14* require*ments of Section 69 must be complied with before 
final judgment, which is not necessarily in a final decree. 
It is hornbook law that the principles of a cause. may be adjudi-
cated in an interlocutory decree, and that is in effect what has been 
done when a judgment is rendered on a disputed claim and costs 
are awarded. 
The reason for the statute using the term final judgment instead 
of final decree is not far to seek; for instance, take this particulas 
case, when the judgment was rendei:ed on November 23, 1938, taxes 
for the years 1936 and 1937 on said evidence of indebtedness were 
past due, and the taxes for the year 1938 thereon were due. When 
the judgment was rendered and the Court had adjourned, there was 
no way by which the taxes for the three years above ref erred to 
could be provided for in said judgment and the Commonwealth 
made secure in their eollection in this cause, because, from the date 
of the adjournment of said term of court, the proceedings in this 
cause were for the enforcement of said judgment, which falls under 
the last provision of said section. The distinction above drawn is 
not only shown by the statute itself, but is apparent from the opera-
tion of said statute in this particular case; for instance, when the 
Master Commissioner to whom the cause stands ref erred comes to 
make up his report, if the decision of the Circuit Court is affirmed, 
he will report the judgment as rendered with costs, and will 
not have any right or power to question its validity 
15* or to include, along with the judgment, *anything in regard 
to the taxes for the years 1936, 1937, and 1938. The only 
taxes to which he can ref er at all would be the taxes for the year 
1939, which would be the taxes on _the judgment and not on the 
evidence of indebtedness. Thus the State of Virginia would lose 
the taxes for the years 1936, 1937, and 1938, so far as the enforce-
ment of the judgment in this cause was concerned, and would have 
to look to other sources for collection, all of which is contrary to 
the purpose and intent of the legislature in the enactment of Section 
69 of the Tax Code which we are now considerin:g. 
' ' 
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THE PETITION OF SIVIA DEAN IS NOT GOOD AS. A 
PETITION TO RE-HEAR. 
It appears from the opinion of the lower count that he consid-
ered said petition as a. petition to re-hear, for he says (R.; p. -) : 
"But it seems to me that the petition filed and now 
under consideration is substantially in form to be classed 
as a petition to rehear. s·ee Downing v. Huston 149 
Va. l." 
The said petition of Sivia Dean has none of the elements of a 
petition to re-hear, nor does such a petition lie to correct such 
errors as are sought to be corrected in this suit. It is well settled 
law that an error of judgment in the determination of the facts or 
the failure to introduce proper evidence cannot, after a judgment 
has been entered and the c~>Urt has adjourned, be shown 
16* *under a petition to. re-hear. 
' Lile's Equity Pleading and Practice, Sections 181 and 182. 
The case of Downing vs. Huston, supra, does not support the 
aforesaid statement of the Court. In the last mentioned case, when 
the Court speaks of the petition filed by Downing as in effect a 
petition to re-hear it evidently meant that said petition was. filed 
to correct an interlocutory decree, and not a final decree, and hence 
the said petition was in the nature of a petition to re-hear or in 
effect a petition to re-hear rather than a bill of review. This con-
struction is borne out by the fact that the Court in the first portion 
of its decision goes into a rather elaborate discussion of the differ-
ence between an interfocutory and a final decree, and then proceed~ 
to hold that the petition offered in the suit was not good as a 
petition to re-hear,. and. in. that connection discusses syllabus 5, 
saying: 
" ( 5) The Downing petition does not allege any error 
on the face of the record, nor make any illusion to after-
discovered evidence, nor explain petitioner's failure to file 
his answer within the time prescribed by law, setting up, 
his defense to the matters alleged· in the bill, nor his 
failure to file exceptions to the commissioner's report. It 
was not error for the court to strike out all the evidence 
taken in support of the allegations of the petition, since 
17* it was not *after-discovered evidence, but evidence which 
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· the petitioner, by the exercise of due diligence, could have 
presented when the commissioner was taking the account 
of the liens under the first decree of reference. Petitioner 
has had his day in court and cannot now be ·allowed to 
interpose defonses which he neglected to make before the 
amount of the Huston, Darbee Company lien against him 
was ascertained and reported. He makes no excuse for 
his delay." 
The Court, in Downing vs. Huston, sttf'ra., also cited the case of 
Gills v. Gills, 126 Va. 526; 101 S. E. 900, and quoted from said 
case as follows : 
"Courts are provided fo.r the purpose of putting an 
end, and a speedy end, to controversies, ap.d not as a 
forum for endless litigation. Without valid excuse no 
party who has had his day in court can reopen the hear-
ing after final decision of extrinsic matters in controversy 
between the same parties on the mere ground that he 
wishes to interpose other defenses which he neglected to 
interpose before such decision was made. / t is seldom 
that such defenses lia'l.!e any real merit, and, where it 
chances tha't the')' hm.Je any validit3,, it is b.etter that they 
should be lost b3, the ·n<1gligent litigant than that the 
v'itaUy important rule that there must be an end of litiga-
tion should be set at naught." (Underscoring mine.) 
The aforesaid case of Downing vs. Huston is cited with approval 
·in the more recent case of Hurley vs. Bennett, 163 Va. 241; 176 
s. E. 175. 
18* *THE WORD "COLLECTION" AS USED IN 
SECTION 69 DISTINGUISHED FROM 
THE PHRASE "SOUGHT TO BE 
ENFORCED" AS USED IN 
SAID SECTION. 
As ·used in the above section, the ·word "collection has a special 
ana a rather restricted meaning, which is readily distinguishable 
from the phrase "sought to be enforced." The ·Court's attention is 
called to 0the present chronological order of the provisions in which 
said terms ave ·now ·used. · · 
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The first portion of said Section 69, as hereinabove quoted, pro-
vides that "In every action at law or suit in equity in a c9urt of 
record for the collection of any bonds, notes or other evidences of 
debt, the plaintiff shall be required to allege in his pleadings or to 
prove at any time before final judgment is entered," &c. 
The last portion of said Section, as hereinabove quoted, provides 
that "When in any action at law or suit in equity it is ascertained 
that there are unpaid taxes and penalties on the evidence of debt 
sought to be enforced," &c. 
It is apparent from that portion of the first provision of said 
section just above quoted that the "collection" stops when the final 
judgment is entered on the claim asserted. 
It is equally apparent from ,that portion of the last provision of 
said section just· above quoted that the phrase "sought to be en-
for~ed" applies to the enforcement laws, that is to say, 
19* *on the law side of the court to executions and garnishments, 
and on the· equity side of the court to suits to enforce judg-
ments, vendors' liens, and other liens. In other words, in a case like 
the one now under consideration the first portion of said section 
provides for the reduction of the evidence of debt to judgment, and 
the last provision applies to the enforcement of said judgment. 
Therefore, the "unpaid taxes and penalties on the evidence of debt 
sought to be enforced," applies in the instant case to the judgment 
recovered in the decree of November 23, 1938, and the only tax 
that can be considered is the tax on the judgment itself, which 
would be for the year 1939. 
The above conclusions are not militated against by the fact that 
the decree of November 23, 1938, is an interlocutory decree, because, 
as above pointed out, a final judgment can be rendered in an inter-
locutory decree. The correctness of the foregoing interpretation 
of said section is shown when the growth and development of said 
section are known. 
THE HISTORY OF SECTION 69. 
It is not considered necessary in: this case to go back of the Code 
of 1904, or even that far, but, starting with that Code, we find, in 
Section 8 of what ·was then called the tax bill, what~-with a few 
minor changes that do not affect the instant case,-is now the last 
portion of said Section 69 of the Tax Code. 
· In 1922 ·(Acts, 1922, p. SSl), there was enacted what is 
20* now *a part of the first provision of said Section 69, which 
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enactment was amended in 1924 (Acts, ·1924, p. 469), and 
again amended in 1926 ( Acts, 1926, p. 978). A glance at the 
growth of the first provision of -said section is sufficient to show 
that the Legislature has made this provision of the statute more and 
more severe. Said first provision, as above quoted, throughout its 
growth from 1922 through 1926, chronologically followed the last 
' provision of said section, and a mere reading of the Acts as thus 
written shows that the cart was before the horse. 
In 1928 (Acts, 1928, p. 35, and at p. 64 ), the Legislature,-in 
order to revise, simplify, arrange, and consolidate into one Act the 
general tax laws,-enacted what we now know as the Tax Code of 
Virginia. In that Code, Section 69 appears for the first time, and 
the provisions hereinabove discussed are for the first time arranged 
in the chronological order in which they now appear. 
DECISIONS OF THE COURT IN REGARD TO THE 
ABOVE PROVISIONS. 
In 1923, Judge Floyd H. Roberts of the Corporation Court 
1
of 
the City of Bristol, in the case of S. W. Cornet vs. H. K. Pyle, 9 
Va. L. R. (N. S.), Page 355, in passing on the first provision of 
said section' as it stood in 1922, held that the provisions of said 
section were mandatory, and at Page 356, says: 
"But if the requirements of the statute are mandatory 
and apply alike to every plaintiff the omitted allegation 
21 * and recital are jurisdictional. *If they are jurisdictional, 
to allow plaintiff in the judgment to show now on the 
motion to quash by oral testimony that in fact no taxes 
are due or assessable on the demand sued on would be 
tantamount to supplj1ing fatal omissions in the record bj, 
oral testimony after the record is closed, which would 
ignore the plain mandate of the statute." (Underscoring 
mine.) 
In 1925, in the case of Inge vs. Bryant, 144 Va. 782; 130 S. E. 
773, the Court held : 
"The statute requires such an allegation to be ~ade. 
The object of that statute is to compel the holder of 
bonds, notes, or other evidences of debt to return this 
class of property for assessment and taxation, under pen-
alty of rendering a suit therefor ineffectiv·e." 
16 Supreme Court of· Appeals of Virginia. 
In 1927, in the case of Farrant vs. Beale, 148 Va. 493; 139 S. E. 
284, the Court reviews the growth of the first provision of what is 
now Section 69 of the Tax Code from the Acts of· 1918 through 
the Acts of 1922, and, in referring to the Acts of 1922, states:' 
"This act inaugurated a new procedure, as it had not 
been the practice to require an allegation that the -instru-
ment sued on had been returned for taxation. No doubt 
realizing that the validity of numerous judgments would 
be jeopardized by reason of the failure of the pleadings 
to contain the required allegation as to return of intan-
gibles for taxation, the General Assembly, in 1924, passed 
a remedial statute .... " 
The said remedial statute had the effect of validating and legaliz-
ing judgments theretofore recovered. 
22* *In 1928, in the case of Dermott vs. Ca.rter,.151 Va. 81; 
144 S. E. 602, the aforesaid first provision of said Section 
69, as it stood after the amendment of 1926, came under the con-
sideration of the Court, and the Court, speaking through Mr. Justice 
Holt, said: 
"Payment of taxes is a matter of importance, and, if 
nonpayment were charged, the issue so made would de-
mand painstaking examination. There 'is no such charge. 
The burden of this assignment is irregularity in the pro-
duction of proof, and not nonpayment as a fact. The 
trial court was satisfied, and we are willing to adopt its 
judgment. There is no merit in this assignment of error." 
It is to be noted that in the ii:istant case the non-payment of taxes 
is admitted, and the judgment in question is final and is directly and 
not collaterally attacked. 
Your petitioner, for reasons heretofore assigned, respectfully 
submits that the aforesaid decrees of November 23, 1938, Novem-
ber 25, 1938, and July 20, 1939, are erroneous, and your petitioner 
prays that an appeal therefrom may be. allowed, and a supersedeas 
thereto may be awarded, and that said decrees may be reviewed, 
rev~rsed, and set aside, and such decree ·entered as will do justice 
to your petitioner. 
Your petitioner adopts this, his petition, as his brief in this cause, 
and prays th~t ·Jt m~y be ·so read. 
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The undersigned counsel for petitioner desires to state orally 
the reasons for reviewing the decisions above complained of, 
23* *and asks that he may be notified of the time of the hearing. 
It is hereby certified that there was mailed on October 17th, 1939, 
to Wharton and Aldhizer, Attorneys for Sivia Dean, at Harrison-
burg, Virginia, a carbon copy of the foregoing petition, the said 
attorneys being the only opposing counsel appearing in the trial 
court in this cause. 
It is further hereby certified that the foregoing petition for appeal 
will be forthwith filed with the Clerk of the Supreme Court of 
Appeals, at Richmond, Virginia. 
HENRY M. WILLIAMS, 
By Geo: S. Harnsberger, his guardian ad litem. 
HENRY M. WILLIAMS, 
By Silas Williams, his next friend. 
By Counsel. 
GEO. S. HARNSBERGER, Counsel. 
I, Geo. S. Harnsberger, an. attorney practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my opinion there 
is error in the decrees complained of in the foregoing petition for 
the reasons therein set forth, and that said decrees should be re-
viewed, reversed, and set aside. 
Given under my hand this 17th day of October, 1939. 
Received Oct. 18, 1939. 
GEO. S. HARNSBERGER, 
Harrisonburg, Virginia. 
M. B. WATTS, Clerk. 
November 21, 1939. Appeal and supersedeas awarded by the 
Court. Bond $500. 
M. B. W. 
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page2~ STATE OF VIRGINIA, TO-WIT: 
In the Office of the Clerk of the Circuit Court of Rockingham 
County, October 14, 1939. 
JAMES WILLIAMS' CREDITORS, Complainants, 
V. 
JAMES WILLIAMS' ADMINISTRATOR, ET AL, Defendants. 
BE. IT REMEMBERED THAT HERETOFORE, TO-WIT, 
at First February Rules, 1937, came the complainants by their 
attorneys and filed in the Clerk's Office of said Court their bill in 
chancery in words and figures following, to-wit: 
BILL. 
To the Honorable H. W. Bertram, Judge of the Circuit Court of 
Rockingham County, Virginia: 
Your complainant, Sivia Dean, who sues on behalf of herself and 
all other creditors. of James Williams, deceased, respectfully repre .. 
sents: 
FIRST: That James Williams ( more often called Jim Williams) 
died intestate at his home at Elkton in Rockingham 
page 3 ~ County, Virginia, about June 11, 1935 leaving him sur .. 
viving Rosa Lee Williams, his widow, and Henry wn .. 
Hams, an infant under the· age of twenty-one years but over the 
age of fourteen years, as his sole heir at law, possessed of a small 
quantity of personal property probably worth fifty .dollars ( to the 
greater portion or all of which his surviving wife, Rosa Lee Wil-
liams, became entitled under the provisions of Section 6562 of the 
Code of Virginia of 1919 as amended) and seized of certain real 
estate situate in or near the Town of Elkton in Rockingham County,. 
Virginia, as follows : 
( 1) All that certain lot improved by small dwelling house sit-
uate in the Town of Elkton, which was conveyed to James Williams 
by deed of R. C. Zetty and C. N. Zetty, dated March 24, 1917, and 
recorded in the Clerk's Office of Rockingham County, Virginia, in 
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· deed book 107, page 206, and being described on the map of the 
Elkton Improvement Company, recorded in the Clerk's Office afore-
said in deed book 75, page 602, as Lot No. 10 in Block 37, Sec-
tion 2. 
(2) Fourteen unimproved lots situate just south of the cor-
porate limits of the Town of Elkton, which were conveyed to 
James Williams by L. F. (Lawrence) Lam by deed dated February 
7, 1934, and recorded in the Clerk's Office of Rockingham County, 
Virginia, in deed book 156, page 497, and described as lots Nos. • 
9, 10, 11, 12, 15, 16, 17, 18, 19, 20, 21, 22, 23 and 24 in Block B, 
in the L. F. Lam Addition to the Town of Elkton. · 
SECOND: That on January 6, 1937, the personal 
page 4 ~ estate of James Williams was committed to Joseph W. 
Bazzle, Sheriff of Rockingham County, Virginia, for ad-
ministration, and the personal estate of said James Williams passed 
into the hands of said Joseph W. Bazzle to be administered. 
THIRD: That James Williams in his lifetill!e, viz., on May 24, 
1935, borrowed $300.00 in cash from complainant, said James 
Williams having on the 24th day of May, 1935, executed and 
delivered ( as Jim Williams) unto the complainant, Sivia Dean, his 
promise in writing for· the sum of $300.00 with interest thereon at 
the rate of £out per cent per annum, ,payable semi-annually; that 
no part of said debt, either principal or interest, has been paid. 
A photostatic copy of said promise in writing is herewith filed 
marked "Exhibit No. 1" and prayed to be taken and read as part 
hereof. 
FOURTH: That said promise in writing executed and delivered 
by said James Williams to Sivia Dean contains the provision that 
"All the lots that I bough from larnce lame stands good for it till it 
is paid for." Complainant 'alleges that by reason of said provision 
in said promise in writing, she acquired a lien on the fourteen 
unimproved lots herein before ref erred to, which said James Willams 
had bought from L. F. ( or Lawrence) Lam prior to the claims of 
other general creditors of the decedent. 
FIFTH: Complainant is advised and avers that upon the death 
of James Williams, intestate, all the outstanding indebtedness of 
James Williams, including her debt hereinbefore set out, became 
a lien on the property, real and personal, of which James 
page 5 ~ Williams died seized and possessed. 
SIXTH : Complainant further shows that dower has 
not been assigned as yet to Rosa Lee Williams, the widow of James 
Williams, and that there is a large amount of indebtedness having 
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regard to the· value of the estate. Henry Williams, the only son of 
decedent, is an infant under the age of twenty-one years. 
Your complainant therefore prays that Rosa Lee Williams, the 
widow of James Williams, deceased, Joseph W. Bazzle, admin-
istrator of James Williams, deceased, and Henry Williams, an 
infant under the age of twenty-nne years, may be made parties 
defendant to this bill and required to answer the same but not 
under oath, answer under oath being expressly waived; that a 
• guardian a:d litem may be appointed to represent the interests herein 
of Henry Williams, infant defendant; that said guardian ad litem 
may also be required to answer this bill; that the accounts of 
Joseph W. Bazzle as administrator of James Williams, deceased, 
be settled under the orders and supervision of this court; that all 
proper and necessary accounts be taken ; that dower be assigned to 
Rosa Lee Williams, the widow of James Williams, deceased, if 
she be found entitled thereto; that the real and personal estate of 
the said decedent be applied to the payment of the debts of com-
plainant and his other creditors; that all the creditors of James 
·wmiams be convened and such further and other relief may be 
granted to complainant as may be adapted to her particular case 
and in conformity to the principles of equity. 
page 6 ~ And your complainant will ever pray, etc. 
SIVIA DEAN, 
who sues on behalf of herself and ail other 
creditors of James Williams, deceased. 
WHARTON & ALDHIZER, p. q. 
"EXHIBIT NO. 1" 
Elkton, Va., May 24, 1935. 192 .... 





PAY TQ THE ORDER OF Barrow three hundred doll .. $ from 
Mrs. Sivia Dean all the lots that I .................. DOLLARS 
FOR._.· .. bough from Iarnce lame stands good for it till it is 
paid for 
JIM + WILLIAMS + 
( on reverse side) 
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JIM WILLIAMS 
Instre. . . is to be paid on ev.ery 6 month 
4c on dollar. 
page 7 ~ ANSWER OF GEORGE S. HARNSBERGER 
GUARDIAN AD LITEM FOR 
HENRY M. WILLIAMS, INFANT 
The answer of Geo. S. Hamsberger, guardian ad litem for Henry 
M. Williams, an infant, to the bill of complaint filed against him 
and ·others by Sivia Dean. 
For answer to said bill of complaint, or to so much thereof as 
your respondent is advised it is material for him to answer, your 
respondent answers and says: 
( 1) That the allegations contained in the ''First" and "Second" 
paragraphs of saiq. bill of complaint are believed to be true. 
( 2) That your respondent is advised and avers that the allega- . 
tions contained in paragraph "Third" of said bill of complaint are 
not true. 
Your respondent specifically denies that the decedent, James 
Williams, on May 24, 1935, or at any other time, borrowed $300.00 
in cash ,ar on any other terms from the said Sivia Dean, and further 
specifically denies that the said James Williams executed and de-
livered unto the said Sivia Dean his promis.e in writing in the suin 
of $"300.00, with interest at the rate of four per cent., payable semi-
annually, as alleged in said bill of complaint, but, on the other hand, 
your respondent is advised and avers that the said James 
page 8 ~ Williams could neither read nor write, nor could he print 
his name, and that it was his universal practice in all 
business transactions to have his name written "James Williams" 
by the witness to his mark. That the said James Williams never 
signed his name as "Jim Williams" with two marks, neither of 
which was witnessed. 
That the said James Williams never printed his name, nor could 
he print. 
( 3) That the paper writing which is sought to be collected in 
this suit is not the act nor obligation of the said James Williams. 
( 4) That the said paper writing does not constitute a promise 
to pay, and is void for uncertainty, both in the general terms of the 
paper and also as to the time of payment. 
( 5) That your respondent denies that any statement contained 
in said paper writing sued upon constitutes an equitable lien on any 
of the lands of the late James \Villiams. 
22 Supreme Court of Appeals of Virginia. 
( 6) That your respondent is not advised as to the outstanding 
indebtedness, if any, against the estate of the said James Williams, 
and calls upon the complainant and all other creditors who may set 
up their claims in this suit for strict proof of their several claims. 
( 7) Your respondent is advised and avers that the complainant 
has not reported for taxation the paper writing sued upon, nor· has 
the same been assessed, nor has complainant alleged compliance with 
Section 69 of the Tax Code. 
Your respondent, no~ having fully answered said 
page 9 ~ bill of complaint, prays to be hence dismissed, with his 
costs in this behalf expended. 
GEO. S. HARNSBERGER, 
Guardian ad litem for Henry 
M. Williams, an infant. 
Subscribed and ~worn to before me this 17th day of March, 1937. 
F. FLAVIA CONVERSE, Notary Public. 
ANSWER OF J. W. BAZZLE, S. R. C., 
AND AS SUCH ADMINISTRATOR OF JAMES WILLIAMS, 
DECEASED. · . 
The answer of J. W. Bazzle, S. R. C., and as such Administrator 
of James Williams, deceased, to the bill of complaint filed in the 
above entitled cause by Sivia Dean, against him and others. 
For answer to said bill of complaint or to so much thereof as your 
re!;;pondent is advised it is material for him to answer, your respond-
ent answers and says: 
That paragraph ".First" and "Second" of said bill of complaint 
are believed to be true. 
That it is also true that no fund has come or will come into the 
hands of your respondent, because the small personal estate of the 
said James Williams, under the poor law, passes to Rosel 
page 10 ~ Lee Williams, the widow of the said James Williams. 
That your respondent is informed and avers that the 
paper writing sued upon is not the act and/or obligation of the said 
James Williams. That the said James Williams could neither read 
nor write nor print. That your respondent is informed and avers 
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that it was the universal practice of the said James Williams in 
executing all business papers to have .his name signed James Wil-
liams by the usual mark with a witness. That the said James 
Williams did not have his legal paper signed Jim Williams. 
That your respondent is not advised as to the amount qf the 
indebtedness against the estate of the said J aines Williams, but calls 
for strict proof of all claims asserted against' said estate. 
That your respondent is advised and avers that nothing contained 
in the paper writing sued upon creates an equitable lien upon the 
real es.tate of the said James Williams. 
That it is true that dower has not as yet been assigned to the said 
Rosa Lee Williams, the widow of the said James Williams, in the 
said land. 
That all of the allegations of the said bill of complaint, in so far 
as not herein denied or affirmed, are hereby denied. , 
And now having fully answered, your respondent prays to be 
hence dismissed, with his costs in this behalf expended. 
J. W. BAZZLE, 
S. Re. and as such 
Adm'r of James Williams. 
By Counsel. 
GEO. S. HARNSBERGER, Counsel. 
page 11 ~. DECREE OF COURT ENTERED 
OCTOBER 18, 1938 
This cause came on this 18th day of October, 1938, to be heard 
upon the bill of complaint and exhibits filed therewith, upon process 
duly executed upon all of the defendants, upon the answer of Geo. 
S. Harnsberger, guardian ad litem for Henry Williams, the infant 
defendant, the answer of J. W. Bazzle, S. R. c.,· and, as such, 
Administrator of James Williams, deceased, upon the answer of 
Rosa Lee Williams, with general replication to all of said answers,. 
upon the depositions of sundry witnesses, which depositions were 
filed in this cause on May 7, 1938, the cause set for hearing, and 
was argued by counsel : 
Upon consideration whereof, and the Court being of opinion that 
there is such a conflict in the evidence heretofore taken in this cause 
as to render it proper that an issue should be made up and tried by 
a jury at the bar of this Court, the Court doth AD JUDGE, 
ORDER, AND DECREE that.an issue be made up and tried at the 
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bar of tllis: Court, to ascertain . and try whether the paper writing 
dated May 24, 1935, alleged by Sivia Dean to have been executed 
and delivered to 'her by James Williams, sometimes ref erred to as 
Jim Williams, is the act and obligation of the said James 'Williams, 
and· that on the trial of said issue the complainant, Sivia Dean, 
~.hall maintain the affirmative, and the defendants, Henry Williams 
and J. W. Bazzle, S. R. C., and, as such, Administrator of James 
Williams, the negative, and on the trial of said issue the 
page 12 ~ bill of complaint, answers, and 
1 
exhib.i..ts, and the depo-
sitions of such of the witnesses as are dead or whose 
.attendance cannot be secured may be read in evidence, and such 
other evidence may be introduced by the complainant or the def end-
ants as may be legal and proper. 
DECREE OF COURT ENTERED NOVEMBER 23, 1938 
On this, the 21st day of November, 1938, came the parties, com-
plainant and defendant, by counsel, and thereupon came a jury, to-
wit: James 0. Hammer, N. R. Sheets, H. H. Hill, J. P. Hollar, 
Talmadge R. Cooley, T. W. Fishback and Hugh Q. Good, who, 
being elected and tried, were sworn to ascertain and try whether 
the paper writing dated May 24, 1935, alleged by Sivia Dean to 
have been executed and delivered to her by James Williat1J.s, some-
times referred to as Jim Williams, is the act and obligation of the 
said James Williams; and thereupon, the jury having heard a por-
tion of the evidence, were adjourned until tomorrow morning at 
9 :30 o'clock; and on this, the 22nd day of November, 1938, came 
again the parties, complainant and defendant, by counsel, and the 
jury, impaneled and sworn for the trial of this case, came pursuant 
to adjournment, and having completed the heartng of the evidence, 
and having received the instructions of the court and heard the 
argument of counsel, the jurors were sent to their room to consider 
· their verdict, and after some time, they came .again into 
page 13 ~ court and returned the· following verdict: 
"We, the jury, believe the paper writing, dated May 
24, 1935, alleged by Sivia De.an ito have been executed 
and delivered to her by James Willia.ms, sometimes re-
f~rred to as Jim Williams, is the act and obligation of the 
said James Williams. 
T. R. COOLEY, fore~an." 
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Thereupon this cause came on this .23rd day of November, 1938~ 
to be heard upon the papers formerly read; upon the verdict of the 
jtiry hereinbefore set out, rendered upon the issue heretofpre di-
rected in this cause, and was argued by counsel. 
And it appearing to the satisfaction of the court that the claim 
of the plaintiff, Sivia Dean, is fair and bona fide, it is ordered, 
adjtidged and decreed that the said claim of the said Sivia Dean, in 
the sum of $300.00, with interest thereon from May 24, 1935, at 
the rate of four per cent per annum, ·be and the sam~ is hereby 
established as a debt binding the estate of James Willi.ams, deceased. 
The amount of said claim, together with interest thereon as afore-
said and her costs· by the said Sivia Dean in this, her behalf, ex-
pended, to be paid out of the goods, chattels, lands and tenements 
belonging to the estate of said James Williams. 
And the Clerk of this court is directed to tax separately the 
plaintiff's and the defendants' costs incident to the determination of 
the legality of the claim asserted herein by said Sivia Dean. 
page 14~ DECREE OF COURT ENTERED 
NOVEMBER '25, 1938 
This cause came on to be further heard this 25th day of N ovem-
ber, 1938, upon the papers formerly read, proceedings formerly 
had, and was argued by counsel. 
And it appearing to the court that the paper writing dated May 
24, 1935, alleged by Sivia Dean to have been executed and delivered 
to her by James Williams, sometimes ref erred to as Jim \Villiams, 
contains the provision that "all the lots that I bough froni Lanzce 
Lame stands good for it till it is paid for," and the court being of 
opinion that said language constitutes an equitable mortgage, the 
court doth accordingly order, adjudge and decree that the said 
paper writing in the sum of $300.00 with interest thereon from 
May 24, 1935, at the rate of four per cent. per annum, be and the 
same is hereby established as an equitable mortgage against the 
lots therein ref erred to, viz., the following fourteen unimproved lots 
situate just south of the corporate limits of the Town of Elkton, 
Rockingham County, Virginia, which were conveyed to James Wil-
liams by L. F. (Lawrence) Lam by deed dated February 7, 1934, 
and recorded in the Clerk's Office of Rockingham County, Virginia, 
in deed book 156, page 497, and designated and described as Lots 
.. Nos. 9, 10, 11, 12, 15, 16, 17, 18, 19, 20, 21, 22, 23 and 24 in Block 
B of the L. F. Lam Addition to the Town of Elkton, Virginia, as 
,' 
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recorded in the Clerk's Office of Rockingham County, 
page 15 ~ Virginia, in deed book 138, page 520; that said equitable 
mortgage constitutes a lien preferred -in law to the claims 
of the general creditors of the estate of James Williams, deceased, 
but subordinate, however, to the dower therein in Rosa Lee Wil-
liams, .surviving wife of James Williams, deceased, who did. not 
unite. in the executoin of said mortgage. 
And it is further ordered, adjudged and decreed that this cause be 
referred to one of the Master Commissioners in chancery of this 
court to inquire into and report to the court as follows: 
FIRST : The estate, real and personal, owned by James Williams, 
deceased, ( sometimes referred to as Jim Williams) the liens resting 
thereon and the order of their priority, including any delinquent 
taxes owing thereon ; 
SECOND: To ascertain and report the debts outstanding against 
the estate of James Williams, deceased; 
THIRD: To state and settle the accounts of Joseph W. Bazzle,, 
Administrator of James Williams, deceased; 
FOURTH: Any other matter required by any party in interest 
or deemed pertinent by the Ma'ster Commissioner. 
And the said Master Commissioner shall give notice of the time 
and place for the execution of this order by publication once a week 
for two successive weeks in the, Daily News-Record, a newspaper 
published in the City of Harrisonburg, Virginia, which publication 
shall be equivalent to personal notice on all parties in 
page 16 ~ interest. And the said 'Master Commissioner shall report 
to a future term of this court how he has executed this 
decree. 
PETITION OF SIVIA DEAN 
To the Honorable H. W. Bertram, Judge of the Circuit Court of 
Rockingha.m County, Virginia: 
Your petitioner, Sivia Dean, respectfully represents: 
FIRST: That there is now pending in your Honor's Court a 
chancery. suit under the short style of James Williams Creditors v .. 
James Williams, Administrator, etc., said suit having been brought 
by petitioner to the First February Rules, 1937, the memorandum 
of suit having been 'filed in the Clerk's Office of said court on 
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January 6, 1937. Your petitioner represents that said suit was 
instituted by her on a paper writing dated May 24, 1935, which 
paper writing was made by James Williams, a photostatic copy of 
said writing being filed with the bill of complaint in this cause. 
SECOND: That James ·williams, the obligor in said paper 
writing, delivered said writing to petitioner on or about May 24, 
1935, at which said time she delivered to the said James Williams 
the sum of $300.00; that James Williams, commonly called Jim Wil-
liams, died on or about June 30, 1935, without having repaid to 
petitioner any part of the said $300.0. On the afternoon of the 
day of the burial of James Williams ( or Jim Williams), 
page 17~ viz., on or about July 2, 1935, your petitioner brought 
said paper writing to the office of Attorney· John T. 
Harris in Harrisonburg, Virginia, and left the same with .him for 
the purpose of instituting suit against the estate of James Williams, 
deceased; that said John T. Harris became ill early in January, 
1936, and died on May 13, 1936, having said paper in his possession; 
that suit was ·afterwards instituted by your petitioner returnable to 
First February Rules, 1937, the memorandum of suit having been 
filed in the Clerk's Office of said court on January 6, 1937, as here-
inbefore recited; that said paper was not .in the posst!ssion of your 
petitioner from on or about July 2, 1935, to the time of the institu-
tion of this suit, nor has said paper writing at any time since the 
2nd day of July, 1935, been in her possession; that at the time said 
paper writing was left with her attorney, John T. Harris, on or 
about July 2, 1935, she was advised that the collection of the 
amount thereon was doubtful for the reason that the said paper 
writing was not in the usual required legal form, and that the 
only way that petitioner could probably· recover on said paper 
writing was by having the same determined to be an equitable 
mortgage on the real estate belonging to the estate of James Wil-
liams, deceased, particularly the fourteen lots in the Lawrence F. 
Lam Addition to the Town of Elkton, Virginia, referred to in said 
paper writing. Petitioner not knowing whether said paper writing 
had any value, and the same not being in her possession, did not 
report the same for taxation or have it assessed for tax-
page 18 ~ ation on the first days of January of the years 1936 and 
1937. That she did not allege in her bill of complaint filed 
in this cause that said paper writing had been assessed for taxation 
for the tax years 1936 and 1937, although she was at that time and 
is now willing for any taxes owing thereon to be paid out of the first 
recovery on said evidence of indebtedness. 
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THIRD : That an issue out of chancery was directed by decree 
entered in said cause on the 18th day of October, 1938, "to ascertain 
and try whether th~ paper writing dated May 24, 1935, alleged by 
Sivia Dean to have been executed and delivered to her by James 
\Villi ams, sometimes ref erred to as Jim Williams, is the act and 
obligation of the said James Williams" ; that said issue was the only 
one directed to be tried by the jury in this case; that also at the 
October term, 1938, said issue was tried and the following verdict 
of the jury was returned: "We, the jury, believe the paper writing 
dated May 24, 1935, alleged by Sivia Dean to have been executed 
and delivered to her by James Williams, sometimes referred to as 
Jim Williams, is the act and obligation of the s~id James Williams. 
T. R Cooley, foreman." On November 21, 1938, a decree was 
entered in said cause carrying into effect the verdict of the jury, 
and petitioner's debt in the sum of $300.00 with interest thereon 
from May 24, 1935, at the rate of four per cent, was established as 
a debt binding the estate of James \Villiams, deceased. The decree 
further provided that the amount of said claim, together with inter-
est thereon as aforesaid, and her costs, should be paid out 
page 19 ~ of the goods, chattels, lands and tenements belonging to 
the estate of the said James Williams. · 
FOURTH: That during the said October term, 1938, to-wit, on 
November 25, 1938, the court entered another decree in said cause, 
establishing complainant's indebtedness as an equitable mortgage 
against the fourteen unimproved lots situated just south of the 
corporate limits of the Town of Elkton, Rockingham County, Vir-
ginia, which were conveyed to James Williams by L. F. (Lawrence) 
Lam by deed dated February 7, 1934, and recorded in the Clerk's 
Office of Rockingham County, Virginia, in deed book 156, page 497, 
which said decree further provided that said equitable mortgage 
constituted a lien preferred in law to the claims of the general 
creditors of the estate of James Williams, deceased, stibordinate, 
however, to the dower therein in Rosa Lee Williams, surviving wife 
of James Williams, deceased, who did not unite in the execution 
of said mortgage. By said decree of November 25, 1938, said cause 
was referred to a master commissioner in chancery of this court 
to ascertain, inter alia, the estate, real and personal, owned by 
James Williams, deceased, the liens resting thereon in the order of 
their priority, including any delinquent taxes owing thereon, and 
to ascertain and report all debts outstanding against the estate of 
James Williams, deceased. That said reference is now pending 
before Master Commissioner Herbert W. Wyant, of this court, 
but has not been executed or filed in this cause. 
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FIFTH: That the said court adjourned its 1938 
page 20 ~ October term on December· 15, 1938. 
SIXTH: Your petitioner is advised and avers that the 
decree of November 25, 1938, is an interlocutory decree only, and 
that in order for her to be afforded complete relief, it will be neces-
sary to have executed the order of reference entered herein on 
November 25, 1938, and that a sale of the real estate belonging to 
James 'Williams, deceased, will be n~cessary in order to afford her 
any relief whatever under her equitable mortgage, established herein 
by said decree. 
Your petitioner, having had her indebtedness established as a 
valid debt against the estate of James Williams, deceased, by the 
aforesaid decrees entered herein, is willing for any taxes owing on 
her said evidence of indebtedness for the tax years of 1936, 1937, 
1938 and 1939 to be paid out of the first recovery on her evidence 
of indebtedness; which said first recovery cannot be had until~ her 
equitable mortgage has been enforced. Your petitioner is further 
advised and avers that Section 69 of the Tax Code of Virginia was 
enacted solely for the purpose of enabling the Commonwealth of 
Virginia to collect its taxes on intangible personal property and not 
for the purpose of assisting heirs and devisees of decedents in pre-
venting the payment of their honest debts; and that she as plaintiff 
in the aforesaid chancery cause, has the right to make such allega-
tion of her willingness to pay said taxes at any time before final 
· judgment is entered. She is further advised and avers 
page 21 ~ that in any action at law or suit in equity where the suitor 
makes it appear to the court that he has not paid or is 
unable to pay any unpaid taxes and penalties, but is willing for the 
same to be paid out of the first recovery on the evidence of debt, the 
· court shall have authority to enter as a part of any judgment or 
decretal order in said proceedings that the amount· of taxes and 
penalty due and owing shall be paid to the proper officer out of the 
first collection on said judgment or decree. 
SEVENTH: That your petitioner, who is unable to read or 
write, has not paid any taxes on said evidence of indebtedness for 
the tax years 1936, 1937, 1938 and 1939, but is willing for the 
same to be paid out of the first recovery on her evidence of debt, 
asserted in the aforesaid chancery proceeding. That the bill of com-
plaint and exhibits filed therewith and the decrees entered in the 
above entitled cause of James Williams' Creditors vs. James Wil-
liams Admr., etc., may be read as a part of this petition as though 
expressly set forth herein. 
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EIGHTH: Your petitioner is advised and avers that she has a 
right to file this, her petition, in the aforesaid chancery cau;e in 
order that the court may enter an order in these proceedings direct1 
ing the payment of any delinquent taxes owing on her evidence of 
indebtedness. 
WHEREFORE, your petitioner prays that she may be allowed 
to file this, her petition, in the chancery cause of James Williams' 
Creditors v. James Williams' Administrator, etc., and that 
page 22 ~ the . court may enter all proper orders and decrees pro-
viding for the payment of any taxes and penalties due and 
owing on her evidence of indebtedness here asserted; that all proper 
parties may be made defendants hereto and required to answer this 
petition, answer under oath being expressly waived; that proper 
process may issue and that your complainant may have all such 
other, further and general· relief as the nature of her case may 
require or to equity may seem meet. 
And your petitioner will ever pray, etc. 
Witness to mark : 
GEO. S. ALDHIZER II 
ST A TE OF VIRGINIA, 
CITY OF HARRISONBURG, to-wit: 
her 
SIVIA + DEAN 
mark 
Petitioner. 
Sivia Dean, being duly sworn, says that she is the petitioner 
named in the foregoing petition; that saic;l petition has been read 
to her and that she b~lieves the facts therein stated to be true. 
Witness to mark : 
GEO~ S. ALDHIZER II 
her 
SIVIA + DEAN 
mark 
Taken, subscribed and sworn to before me this 22nd day of 
February, 1939. 
My commission expires October 25, 1939. 
PAULINE L. HULVEY, Notary Public. 
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page 23 ~ DEMURRER OF HENRY M. WILLIAMS 
TO PETITION OF SIVIA DEAN 
The defendant, Henry M. Williams, an infant, by his guardian 
ad litem, Geo. S. Harnsberger, says that the petition filed by Sivia 
Dean in this cause on March 3, 1939, is not sufficient in law, and 
assigns the following grounds : 
( 1) Said petition is without equity: 
(a) Because the sole object and purpose of said petition is to 
alter and amend the judgment of this Court as entered on November 
23, 1938, so as to provide for the payment of taxes on the evidence 
of indebtedness sued upon by the said Sivia Dean, to-wit : the paper 
writing of May 24, 1935, the prayer of the petition in regard to 
relief being: "that the court may enter all proper orders and decrees 
providing for the payment of any taxes and penalty due and owing 
on her evidence of indebtedness here asserted ;" the necessity for 
said alteration and amendment of said decree is due to the fact that 
proper evidence in regard to said taxes was not introduced at the 
trial of the case before the decree of November 23, 1938, was 
entered. 
(b) Because said. petition is not in the form nor does it partake 
of the nature either of a petition to re-hear or a bill of review. 
Said decree of November 23 is a final decree because it established 
the claim of Sivia Dean on a disputed debt and awarded her costs. 
There is no method known to a Court of Equity where-
page 24 ~ by a final or an interlocutory decree of a Court can be 
altered, amended, or modified~ after the adjournment of 
the court at which said decree was entered·, except by petition to re-
hear or by bill of reviews. 
Neither the aforesaid petition, asking for the relief hereinabove 
indicated, nor a bill of review, nor a petition to re-hear can be filed 
in this cause. The said petition cannot be filed for the reasons here-
inbefore given, and neither can it be filed if treated as a bill of 
review or a petition to re-hear, because there are no errors apparent 
on the face of the record, neither is there any allegation of after-
discovered evidence. 
The only relief where an error has been made as in this case, if 
any relief exists, is by an appeal. See authorities in the annotation 
to Section 6313 of the Code Douming v. Huston &c. 149 Va. 1; 141 
S. E. 134 and Hurley v. Bennett, 163 Va. 241; 176 S. E. 171. 
Error of judgment in the determination of the facts or failure to 
introduce proper evidence cannot, after a judgment has been entered 
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and the Court has adjourned, be shown under either a bill of review 
or a petition to re-hear. See Lile's Equity Pleading -and Practice, 
Section 181 and 122. 
( c) Because of the failure of Sivia Dean to comply wth Section 
69 of the Tax Bill, prior to the decree of recovery of November 
23, 1938, rendered said recovery void and of no effect. The decree 
of November 25, 1938, also falls, because it is based on the decree 
of November 23. 
(2) A void judgment will not support a reference: 
page 25 ~ (a) Because the object and purpose of the creditors' 
suit, so far as Sivia Dean is concerned, is ended by the 
taking of a void judgment. 
· ( b) The Master Commissioner to whom the cause is referred 
has nothing to do with the original claim, and he cannot report as a 
debt a void recovery. 
GEO. S. HARNSBERGER, 
Guardian ad Litem for 
Henry M. Williams. 
PETITION OF HENRY M. WILLIAMS BY NEXT FRIEND 
Your petitioner, Henry M. Williams, an infant, who sues by 
Silas Williams, his next friend, respectfully represents : 
· ( 1) That there is now pending in Your Honor's Court a chan-
cery suit under the short style of James Williams' Creditors vs. 
James Williams' Administrator, &c., said suit having been brought 
by Sivia Dean to the First February Rules, 1937, the memorandum 
of suit having been filed in the Clerk's Office of said Court on 
January 6, 1937. That said suit was brought by the said Sivia Dean 
on a paper writing dated May 24, 1935, which paper writing was 
alleged to have been made by James Williams, said writing being 
fully described in said bill of complaint. 
( 2) -That your petitioner, Henry M. Williams, is an 
page 26 ~ infant of about eighteen years of age, and is the only child 
and heir at law of the said James Williams. That the 
said James Williams died, intestate, and seised and possessed of 
certain lots or tracts of land situate in the Town of Elkton, Rock-
ingham County, Virginia, which tracts are more particularly de-
scribed in the bill of complaint and exhibits filed therewith. That 
all of said property is now owned by your petitioner, subject to the 
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dower rights of the widow of the said James Williams, Nettie 
Williams, and subject also to a small amount of indebtedness over 
and above the claim of Sivia Dean. 
( 3) That in the aforesaid suit of James W-illiams' Creditors' 
vs. James Williams' Administrator, &c., the principal defendant was 
your petitioner, Henry M. Williams. 
That Geo. S. Harnsberger was appointed as guardian ad litem 
in said suit for your petitioner, a~d in his sworn answer, which 
was ,regularly filed in said suit, the validity of said p~per writing 
sued upon was put in issue. That the said guardian ad litem, in his 
said answer, averred that the said paper writing had not been 
assessed for taxation; that no taxes had been paid thereon, and that 
the complainant, Sivia Dean, had not made the necessary allega-
tions required by Section 69 of the Tax Code. 
( 4) That the same question as to compliance with Section 69 
of the Tax Code was raised in a note of argument filed by the said 
guardian ·ad ·-iitem in the above entitled suit. 
( 5) That an issue out of chancery was ordered by a de-
cree entered in said cause on the 18th dav of October, 
page 27 ~ 1938. ~ 
{ 6) That also at the October term, 1938, said issue 
was tried, and on November 23, 1938, a decree was entered in which 
the said Sivia Dean was given a judgment on said paper writing, 
and, as incident thereto, was awarded her costs in said suit in con-
nection with procuring said judgment. 
f7) That duringthe said October term, 1938, to-wit, on Novem-
ber 25, 1938, the Court entered another decree in said cause wherein 
the judgment, ·theretofore entered on November 23, 1938, was de-
creed to be an equitable mortgage on certain real estate of which 
the said James Williams died seised and possessed, and the said 
cause was ref erred to a Master Commissioner of the Court primarily 
for the purpose of reporting the debts against the estate of the said 
James Williams. 
(8) That the said Court adjourned its 1938 October term on · 
December 15, 1938. 
(9) That the complainant, Sivia Dean, did not, at any time 
prior to the adjournment of said Court,. have .said paper writing 
assessed for taxation or pay any taxes thereon, or make any allega-
tions or·offer any evidence relative to the taxation or to the payment 
of taxes on said paper writing. 
( 10) The validity of said judgment was raised before the 
Master Commissioner to whom said- cause had been referred. 
\ 
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(11) That the validity of the claim of Sivia Dean_ on 
said paper writing was adjudicated by the said decree 
page 28 ~ of November 23, 1938, which was a final decree on that 
issue. The decree of November 25, 1938, simply declared 
that the debt as established by the decree of November 23, 1938, 
was an equitable mortgage on certain lots set forth in the decree, 
and the reference was entered to audit the debts against the estate 
of James Williams. 
( 12) On December 15, 1938, said Court adjourned for the 
October term, and said decree of November 23, 1938, cannot now 
be collaterally attacked or modified by any subsequent order entered 
in the parent suit. 
( 13) That, as the validity of said paper writing had been put 
in issue, the claim asserted by Sivia Dean based on said paper 
writing had to be established as a binding obligation against said 
estate, and that in connection with the establishment of the validity 
of said paper writing it was necessary for the said Sivia Dean to 
comply with said Section 69 of the Tax Code. That she did not do. 
( 14) That your petitioner is advised and alleges that Section 
69 of the Tax Code was enacted to enable the Commonwealth to 
collect its revenue on intangibles, and as a means to such collection 
the statute, as now enacted, denies to the recalcitrant. creditor the 
use of the machinery of the Court to collect the debts due him. 
That said statute expressly declar~s that: . 
page 29~ 
9. "In every action at law or suit in equity in a 
court of record for the collection of any bonds, notes, or 
other evidences of debt, the plaintiff shall be required to 
allege in his pleadings or to prove at any time before 
final judgment is entered, .... ; and no judgment or 
decree of a court of record shall be valid unless the 
allegation herein required was made or unless proof was 
adduced of the same before final judgment was entered." 
The portion of said provision which was not quoted sets forth the 
requirements of the one seeking the collection of his intangibles in 
a court of record: whicl] requirements have been hereinabove re-
ferred to. 
That the last paragraph of said Section 69 of the Tax Code is in 
no manner applicable to the situation now under consideration, for 
reasons which appear obvious on its face. 
( 15) That your petitioner is advised and alleges that inasmuch 
0 
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as said statute was not jn any manner complied with, the said 
decree of November 23, 1938, is null, void, and unenforceable, and 
inasmuch as said decree of November 25, 1938, was based on the 
said decree of November 23, 1938, said decree of November 25, 
1938, is ineffective, and falls of its own weight. 
( 16) Your petitioner is further advised and alleges that a void 
decree cannot be the basis for an order of reference. 
( 17) That your petitioner is advised and alleges that said decree 
of November 23, 1938, and said decree of November 25, 1938, 
constitute clouds ~tpon the title to your petitioner's real 
page 30 ~ estate, and that he has a right to have said decrees can-
celled, annulled, and set aside: 
( 18) That the bill of complaint and exhibits filed therewith, 
the answers filed to s~id bill of complaint, and the decrees entered 
in the above entitled cause of James Williams' Creditors vs. James 
Williams' Administrator, &c .. , may be read as a part of this petition 
as though expressly set forth herein. 
( 19) Your petitioner is advised and alleges that he has the right 
to file this, his petition, in the aforesaid cause, in .order to have the 
question hereinabove raised judicially determined. 
· Your petitioner therefore prays that he may be allowed to file 
this, his petition, in the said chancery suit of James Williams' s Cred-
itors vs. James Williams' Administrator, &c. ; that Sivia Dean may 
be made a party defendant hereto, and be required to answer this 
petition, answer under oath being hereby expressly waived ; that 
process issue; that said decrees of November 23, 1938, and N ovem-
ber 25, 1938, may be declared to be null, void, and of no effect, 
and that the same may be cancelled, annulled, and set aside; that 
the said suit of James Williams' Creditors vs. James Williams' 
Administrator, &c., may be dismissed at the cost of Sivia Dean, 
and that your petitioner·may have such other, further, and general 
relief as the nature of the case may require, or to Equity may seem 
meet, and he will ever pray. 
HENRY M. WILLIAMS, 
An infant, by Silas Williams, his next friend. 
GEO. s.· HARNSBERGER, Counsel. 
.: . 
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page 31 ~ DEMURRER OF SIVIA DEAN TO 
PETITION OF HENRY WILLIAMS, 
INFANT. 
Demurrer to petition filed in this cause by Henry M. Williams, 
an infant, by Silas Williams, his next friend. 
The plaintiff, Sivia Dean, says that the petition filed by Henry 
M. Williams, an infant, by Silas Williams, his next friend, in this 
cause, on July 17, 1939, is not sufficient in law and assigns the 
following grounds : 
FIRST: Said petition is without equity: 
(a) Because the sole object and purpose of said petition is to 
attack the validity of the claim of Sivia Deari on a paper writing 
which was adjudicated to be valid by an interlocutory decree entered 
herein on November 23, 1938 ;. that the validity of said claim is 
attacked on the ground that the said decree of November 23, 1938, 
was a final decree on the issue and the decree of November 23, 
1938, as well as the decr.ee of November 25, 1938, was clearly an 
interlocutory decree only. 
(b) Because petitioner, Henry M. Williams, attempts to evade 
the payment of an honest debt by an attempt to ·invoke the pro-
visions of 'Section 69 of the Tax Code, the purpose ·of which is 
clearly to enable the State of Virginia to collect taxes owing it, and 
not for the benefit of recalcitrant ·debtors; that said petition alleges 
that the provisions of Sec. '69 ·of the Tax ·Code ·of Virginia have ·not 
been compiled ·by the plaintiff, Sivia Dea11, whereas the 
page 32 ~ record shows that the said Sivia bean has heretofore filecl 
her petition herein, wherein it is represented to the ,court 
that she is willing that any taxes owing on the evidence of debt 
as~erted by her herein shall be paid out of. the first recovery; ·that 
said petition is in full compliance with the, provisions of Section 69 
-of the Tax Code. 
( c) That the allegations of the petition and the re1ief prayed 
for therein have already been fully disposed of by the petition of 
Sivia Dean filed herein a:nd the petition of Henry M. Williams by 
Silas Willilams, his ·next friend, is· therefore frivilous and of no 
effect. 
SECOND : That petitioner attempts to declare null, void and of 
no effect the interlocutory decrees of November 23, 1938, and 
November 25, 1938, and asks that the same be cancelled, annulled· 
'and set aside; that this honorable court is clear.ly without authority 
so to do, the complainant Sivia Dean having fully complied with 
Section 69 of the Tax Code of Virginia. 
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SIVIA DEAN, 
By Counsel. 
WHARTON & ALDHIZER, of counsel. . 
page33} DECREE OF COURT ENTERED 
JULY 20, 1939 
This cause came on again this 20th day of July, 1939, to be heard 
upon the papers heretofore read, proceedings heretofore had, upon 
the petition of Sivia Dean filed in this cause on March 3, 1939, to 
the filing of which petition defendants excepted, upon the demurrer 
to the said petition filed by Geo. S. Harnsberger, guardian ad litem 
for Henry M. Williams, and joinder therein by complainant, upon 
the petition of Henry M. Williams, an infant, by Silas Williams,. 
his next friend, filed in this cause on July 17, 1939, to the filing of 
which petition Sivia Dean excepted, upon the demurrer filed to said 
petition by Sivia Dean, and Joinder therein by the said defendants, 
the cause set for hearing, and was argued by counsel : 
Upon. consideration whereof, and the Court being of the opinion, 
-for reasons stated in writing and hereby made a part of this decree 
as though set forth herein,:-that said demurrer filed to said petition 
of Sivia Dean by the said George S. Harnsberger, guardian ad litem 
for Henry M. Williams, is not well taken, doth so adjudge, order 
and decree, and said demurrer is hereby overruled; and the Court 
being further of the opinion, fo rthe reasons set forth in the writing 
aforesaid, that the said demurrer filed by Sivia Dean to the petition 
of Henry M. Williams by Silas Williams, his next friend, 
page 34} is well taken, doth so adjudge, order, and decree, and said 
demurrer is hereby sustained, and said petition is hereby 
dismissed; and it appearing to the Court from the petition of Sivia 
Dean that the evidence of indebtedness sought to be enforced in the 
above _entitled cause had neither been assessed for taxation nor had 
any taxes been paid thereon for either 1936 or 1937 or 1938 or 1939, 
but that the said Sivia Dean is willing for said evidence of debt to 
be assessed for said years, and that she is also willing to pay to the 
proper officer, out of the first collection on the evidence of debt 
sought to be enforced herein, any taxes and penalties thereby found 
to be due and owing thereon, the Court doth ADJUDGE, ORDER, 
AND DECREE that the amount of taxes and penalties found to be 
due and owing on said evidence of indebtedness shall be paid by the · 
said Sivia Dean to the proper officer or officers out of the first col-
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lection on the evidence of debt sought to be enforced in this cause. 
page 35 ~ OPINION OF COURT. 
On Demurrer to Petition. 
The parent suit was filed by petitioner on behalf of herself and 
all creditors of James Williams in February, 1937. In her bill 
plaintiff attempts to establish a certain paper writing dated May 
24, 1935, purporting to be signed by James Williams in his Ii£ e-
time as a promise to pay her the sum of $300 and for the payment 
of which said writing by its terms pledged 14 certain lots of land. 
Upon the hearing after an issue out of chancery was ordered 
and tried, and a verdict rendered, this court entered two decrees 
which must be considered in connection with the question now 
involved. 
The decree of Novemer 23, 1938, after reciting the verdict ren-
dered by the jury, decreed as follows: "And it appearing to the 
satisfaction of the court that the claim of the plaintiff, Sivia Dean, 
is fair and bona fide, it is ordered, adjudged, and decreed that the 
said claim of the said Sivia Dean, in the sum of $300.00, with in-
terest thereon, from May 24, 1935, at the rate of four per cent. 
per annum, be and the same is hereby established as a debt binding 
the estate of James Williams, deceased. The amount of said claim, 
together with interest thereon as aforesaid and her costs by the 
said Sivia Dean in this, her behalf, expended, to be paid out of the 
goods, chattels, lands and tenements belonging to the estate of said 
James Williams." 
page 36~ The other decree, that of the 25th of November, 1938, 
establishes said paper writing as an "equitable mortgage" 
against the lots therein ref erred to and that said mortgage con-
stitutes a lien preferred in law to the claims of general creditors of 
the estate of James Williams, deceased, but subordinate, however, 
to the dower therein in Rosa Lee Williams ... ," and refers the cause 
to a Commissioner in Chancery to report : the estate owned by said 
decedent, debts thereon, etc. 
On the 3rd day of March, 1939, Sivia Dean, by leave of court, 
filed the petition now involved, wherein she recites the various steps 
taken in the cause prior to and including the entry of the decrees 
of November 23, 1938, and November 25, 1938. She alleges that 
the reference ordered by said last named decree has not been 
executed and that · she is "advised and avers that the decree of 
November 25, 1938, is an interlocutory only, and that in order for 
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her to be afforded complete relief, it will be necessary to have 
executed the order of reference . 1 •• ,, and a sale of the real estate 
"in orde·r to afford any relief whatever under her equitable mort-
gage, established herein by said decree." and, "Your petitioner, hav-
ing had her indebtedness established as a valid debt against the estate 
of James Williams, deceased, by the aforesaid decrees entered 
herein, is willing for any taxes owing on her said evidence of in-
debtedness' for tax years of 1936, 1937, 1938 and 1939 to be paid 
out of the first recovery on her evidence of indebtedness; 
page 37 ~ which said first recovery cannot be had until her equitable 
mortgage has been enforced . . . " 
She prays for leave to file her petition, and that all proper orders 
and decrees providing for the payment of any taxes and penalties 
due and owing on her evidence of indebtedness here asserted . · .. ,, 
To this petition George S. Harnsberger, guardian ad litem ap-
pointed in the parent suit to def end the interest of Henry M. 
Williams, an heir at law of James Williams, deceased, has filed a 
demurrer on behalf of his said ward, assigning numerous grounds. 
" ( 1 ) Said petition is· without equity : 
"(a) Because the sole object and purpose of said petition is to 
alter and amend the judgment of this court as entered on November 
23, 1938, so as to provide for the payment of taxes on the evi-
dence of indebtedness sued upon by Sivia Dean, ... , the prayer of 
the petition in regard to relief being: 'that the court may enter all 
proper orders and decrees providing for the payment of any taxes 
and penalty due and owing on her evidence of indebtedness here 
asserted; the necessity for said alteration and amendment of said 
decree is due to the fact that proper evidence in regard to said taxes 
was not introduced at the trial of the case before the decree of 
November 23, 1938, was entered. 
"(b) Because said petition is not in form nor does it partake 
of the nature either of a petition to re-hear a bill of review. Said 
decree of November 23 is a final decree because it estab-
page 38 ~ lished the claim of Sivia Dean on a disputed debt and 
awarded her costs . . . " 
" ( c) Because the failure of Sivia Dean to comply with Section 
69 of the Tax Bill, prior to the decree of recovery of November 
23, 1938, rendered said recovery void and of no effect. The decree 
of November 25, 1938, also falls, because it is based on the decree 
of November 23. 
"(2) A void judgment will not support a reference: 
" (a) Because the object and purpose of the creditors' suit, 
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so far as Sivia Dean is concerned, is ended by taking a void judg-
ment. 
"(b) The Master Commissioner to whom the cause is referred 
has nothing to do with the original claim, and he cannot report as a 
debt a void recovery." 
'],"'he soundness of the demurrer as a whole and each ground there-
of as assigned, rests entirely on whether or not the decrees of 
November 23 and November 25, 1938-especially the former-are 
final decrees. If neither is final then the demurrer cannot be sus-
tained, since by the specific terms of Section 69 of the Tax Code 
provide for the granting of the relief prayed for in the petition 
upon petitioner making it appear to the court that taxes have not · 
been paid, etc. ; and, as I interpret the provisions of the last para-
graph of said section, this may be done without the necessity of 
resorting to formal pleading such as petition to re-hear. But it 
seems to me that the petition filed and now under consideration is 
substantially in form to be classed as a petition to re-hear, see 
Downing v. Huston 149 Va. 1. 
What is a final decree. 
In Repass v. Moore 96 Va. 147, where held, quoting 
page 39 ~ from syllabus, "a decree in a creditor's suit which ascer-
tains· the rights of one lien creditor, and remands the 
cause to a commissioner for a further report, is not a final decree. 
A decree to be final must decide the whole matter in contest, and 
leave nothing further for the court to do;" and in the opinion, 
quoting from 1 Rob. 2&-C ooke' s Adm'r v. Gilpin: "Where the 
further action of the court in the cause is necessary to give com-
pletely the relief contemplated by the court, there the decree upon 
which the question arises is t0 be regarded not as final, but inter-
locutory. Downing vs. Huston supra. 
"142 Va. 244, Lee v. Lee-where said: "A final decree is a decree 
which terminates the suit definitely, determines the rights of the 
partis and leaves nothing further to be done by the court in the 
cause, though it may still enter such decrees and orders as. may 
be necessary to carry the decree into execution." And quoting 
Wright v. Strother 76 Va. 859 where Judge Burks said: "It is 
1 sufficient to say in general terms that a decree which leaves anything· 
to be done by the court in the cause to give completely the relief\ 
contemplated; is not a final decree." ~ 
Referring to and quoting 1 Minor's Inst. 800 cited in the above 
cause, we find Proi Minor says : "that such an order (final) is 
one which disposes of the whole subject, gives all the relief con-
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templated, provides :with reisonable completeness for giving effect 
to the sentence, and leaves nothing to be done in the cause· save to 
superintend ministerially ( underscoring supplied) the execution of 
the order." 
page40~ In Richardson. v. Gardner 128 Va. 676, it is said: 
"An interlocutory decree may adjudicate the principles 
of a cause, as well as a final decree, hence complete evidence of 
finality is not afforded by the adjudicated of such principles." 
Tested by the standards established by the foregoing decisions 
neither the decree of November 23, nor that of November 25, gives 
all the relief contemplated by the plaintiff and prayed for in her bill. 
The first established the debt and the latter adjudicated and estab-
lished the. lien on property securing payment of said debt, and 
referred the cause to a commissioner to report the property, real 
and personal, owned by the deceased, the liens thereon in order of 
priority, the outstanding debts of the deceased, etc. These decrees 
adjudicated the principles of the cause but neither is final. Before 
a decree that is final as to the subject matter here involved there 
must have been a report of a commissioner under the order of 
reference, a confirmation of such report and a decree directing a 
sale of the lands for the purpose of applying the proceeds arising 
from sale toward the discharge of plaintiff's lien and the liens of 
others, if any, and then not until the sale is confirmed and an 
application of the proceeds is (\irected by decree. See Richardson 
v. Gardner, 128 Va. 676; also Dermott v. Carter, 151 Va. 81, 
where Section 69 of the Tax Code is applied to a case similar in 
many respects to the case at bar. 
page 41 ~ The demurrer to the petition must be overruled and the 
prayer of the petition granted . 
.4••.t •.zmg:nl~m. i:r . '""'ly:,,,r-
7 / 11 /39. H. W. BERTRAM: 
ST A TE OF VIRGINIA, 
COUNTY OF ROCKINGHAM, To-wit: 
I, J. Robert Switzer, Clerk of the Circuit Court of Rockingham 
County, Virginia, do hereby certify that the foregoing is a true 
transcript of the record in the case of James Williams' Creditors 
v. James Williams' Administrator, et al, so far as I was required 
to certify as per the notice filed herein. I further certify that said 
notice, as requtred in cases of appeal, was given by counsel for 
42 Supreme Court of Appeals of Virginia. 
the defendant, Henry M. Williams, to the attorneys for the com-
plainant. · 
Given under my hand this 14th day of October, 1939. 
Transcript Fee, $14.50. 
J. ROBERT SWITZER, 
Clerk of the Circuit Court of 
Rockingham County, Virginia. 
A Copy-Teste :. 
M. B. WATTS, C. C. 
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